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.DECI SI ON

CAFFREY, Menmber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the Yuba
Gty Unified Education Association, CTA/NEA (Association) to a
proposed deci sion of a PERB adm nistrative |aw judge (ALJ). The
ALJ found that the Yuba Gty Unified Séhool District (D strict)
did not violate section .3543. 5(a), (b) and (c) of the Educati onal

Enpl oynent Rel ations Act (EERA),! as alleged by the Associ ati on,

IEERA i s codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.5 states, in pertinent
part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce



when it changed the tenor of an "activity" period to that of a
guasi -academ ¢ course and nmade related nodifications to the
‘_1992-93 schedule resulting in a change in the structure of sone
t eacher breparation peri ods. )

The Board has reviewed the entire record in this case,
i ncl udi ng the proposed decision, the hearing transcript, the
arbitrator's opi nion and award, and the submi ssions of the
parties. In accordance with the follow ng discussion, the Board
sets aside the proposed décision of the ALJ, defers to the
arbitrator's award, and dism sses the unfair practice charge and
conpl ai nt .

BA | ND

Procedural and Factual Background

In the late 1970's, the Gay Avenue |nternedi ate School
(Gay Avenue) had a daily Iuhchtine activity period in which the
teachers supervised a nunber of sports and activities which were
not purely academc. In the md-1980's, the principal, concerned
with the way botH teachers, and students were handling the period,

decided to nodify the activity programby including a one-day-a-

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



week honeroom  The honmeroomtine was to give students an
opportunity to learn how to take tests and inprove their social
skills, anobng other things.

For 1990-91, the activity period was restructured once
again, based in part on concerns for student behavioral problens
and a lack of interaction between teachers and students. Rel yi ng
on a State Departnent of Education publication created for m ddle
- school students, the principal attenpted to address thése |
concerns by substituting a new honmeroonistudy hall period for the
activity period.

The Assocfation did not demand to bargain this change, but
several teachers believe they received a commtnment fromthe
principal that this new concept would not turn into a teaching
period. The principal denies making such a conmitnent.

Fol |l owi ng the changes made by the principal to the activity
period, problens still existed, some of which were the result of
the schedule. Wile half the students attended the study
hal | /study skills period, the other half attended |lunch and then
the two groups switched after 35 mnutes. During the switch
many students cut class and remained out in the |lunch area.

Al though a majority of the teachers were teaching study skills
during these periods, others had limited involvenent with the
students. |

During the 1991-92 school year, the Gay Avenue princi pal
hel d several staff neetings with teachers at which he proposed

changes to the study hall/study skills period in 1992-93. At



sone of these neetings, teachers indicated that any such changes
woul d be negotiable. Wile this issue was not definitively-
addressed, the decision was made that for the 1992-93 schoo
year, the study hall/study skills period would be nodified to a
study skills/advisory period, and related nodifications moﬁld be
made to the school schedul e.

As a result of the change, teachers were reqdired to teach a
specified curriculumof study skills, i.e., note taking, test
taking hints, etc. The schedule nodifications added 30 m nutes
to each teacher's workday for the increased academ c
responsi bilities of the study hall/advisory class. Furthernore,
there was an increase of teaching tine in each of the class
peri ods.

This nodification in the work schedule led to a decrease in
break tinme, a decrease in the anount of passing tinme, a
nodi fi cation of preparation periods énd a significant increase in
the overall amount of instructional time. Mich of this increase
was directly attributable to the inplenentation of the study
skil | s/ advi sory peri od.

The District and the Association are parfies to a collective
bar gai ni ng agreenent (CBA mﬁth a termof July 1,'1990.through
June 30, 1993. Article IV, Section E, states:

The ni ddl e school teaching day will be the
equi val ent of a m ninumof 300 m nutes of
classroominstruction, and the remaining tine
in the school day shall be utilized for

pl anni ng, eval uating, preparing, and

obtaining materials. In the event of
ext enuating circunstances, the adm nistrator

4



shal | assign personnel as conditions
necessitate.

The parties are also signatories to a "Letter of
Under st andi ng" dat ed August 26, 1983, which expresses the
parties' intent concerning "the Gray Avenue School teaching day."
The Letter of Understanding states, in pertinent part:

The five-period day referred to in the
Agreenent and enbodied in Article 111,
Section E, Hours, refers to periods of 50
mnutes or less intine, plus the 30-mnute
instructional activity period. Further, the
intent of the Agreenent is for the '
Adm ni stration to design a schedul e that

woul d accommodat e periods not to exceed 50
m nutes in |length. :

There is also a Letter of Understanding signed in March and
April 1985, relative to a grievance filed by an individual G ay
Avenue teacher. Wthin the letter, the parties agreed that they
woul d:

. . nmeet to discuss the discrepancy in the
teachlng day at Gray Avenue School with the
current contract of 300 m nutes per day. -
During their discussions, they will resolve
the issue of the m ninumof 300 m nutes of
instructional time by conputing the current
| ength of the school day and how it nust be
adjusted to neet that requirenment for the
next school year.

The CBA al so includes a grievance prbcedure whi ch cul m nat es
in binding arbitration (Article VII1).

On July 31, 1992, the Association filed a grievance over
"the principal's assignnent of an advisory period to the unit
menbers at G ay Avenue School ." The grievance alleged that the

follow ng CBA provisions had been violated, msapplied or



msinterpreted: Article IV - Hours; Section E; Article VI -
Procedures for the Evaluation of Certificated Enpl oyees,
Section A and D Article XV - (ass Size, Section A and C
Article I X - Salaries; Article X -Extra Pay for Extra Duty;
Article XIX - Conplaints Concerning School Per sonnel / Publ i ¢
Charges; Article XXI - Non-Di scrimnation; and Appendi x A -
Teacher Duties and Responsibilities.

On Novenber 24, 1992, the Association filed the instant
~unfair practice charge, alleging that the change in the study
hal | /study skills period inplenented for the 1992-93 school year
constituted a unilateral change in viofation of EERA
“section 3543;5. The charge al so alleges that the daily schedul e
of teachers at Gray Avenue was unilaterally changed, also in
viol ation of EERA. The charge specifically references the 1983
and 1985 letters of understanding.

On Decenber 22, 1992, the District requested PERB to defer
the unfair practice charge to the parties' contractual grievance

and arbitration process in accordance with EERA section 3541.5.°2

’EERA section 3541.5 states, in pertinent part:

(a) Any enpl oyee, enployee organi zation, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not do either of the foll ow ng:

(2) Issue a conplaint against conduct also
prohi bited by the provisions of the agreenent
between the parties until the grievance

machi nery of the agreement, if it exists and
covers the matter at issue, has been
exhausted, either by settlenent or binding
arbitration.



On Decenber 24, 1992, by agreenment of the parties, the charge was
pl aced in abeyance pending the conpletion of the arbitration
process resulting fromthe Association's July 31, 1992,

grievance.

| On April 17, 1993, the Association requested that the charge
be taken out of abéyance. On May 10, 1993, the office of PERB s
gener al counsel issued a conpl aint charging that the District

vi ol at ed EERA section 3543.5(a), (b) and (c) when it changed the
~study hall to require a designed teaching curriculum and nade
associ ated changes to the schedule. Also, on May 10, 1993, a
Board agent issued a letter refusing to defer the matter to the
parties' contractual grievance and arbitration process. The

letter noted that the Board in Lake Elsinore School District

(1987) PERB Deci sion No. 646 (Lake Elsinore) held that EERA

section 3541.5(a) establishes a jurisdictional rule requiring
that a charge be dism ssed and deferred iff (1) the grievance
machi nery of the parties' CBA covers the matter at issue and
cul m nates in binding arbitration;.and (2) the conduct conpl ai ned
of in the unfair practice charge is prohibited by the provisions

of the parties' CBA  The Board agent concl uded that under Lake

El sinore the conduct conplained of by the Association is not
arguably prohibited by the parties' CBA and refused to dismss

and defer the charge.

On May 28, 1993, the District filed with PERB its answer to
the conpl aint, denying the Association's all egations and filing

several affirmative defenses. The District also noved that "the



issue.of the activity period at Gray Avenue Internedi ate School
be deferred" to the arbitration process. The District asserted
that an arbitration hearing on the .issue was schedul ed for
June 7, 1993.

On June 3, 1993, an informal conference was held with a PERB
ALJ in an attenpt to reach voluntary settlenent, but the parties
were unable to resolve their differences. |

The Arbitrator's Award

On June 7, 1993, an arbitration hearing was conducted. In
“his Cctober 12, 1993, opinion and award, the arbitrator traces
t he devel opment of the activity period fromits initiation in
1979, through the nodifications which occurred in 1992-1993 and
formed the basis of the Association's grievance. The arbitrator
al so traces the devel opnent of the CBA | anguage affecting hours
found in Article 1V, Section E

The arbitrator concludes that the introduction of the study
skill s/advisory class, and the related changes in teacher
schedul es, are permtted by Artiéle IV, Section E of the CBA
whi ch galls for a teaching day "of a m ninmumof 300 m nutes of
classroominstruction.”™ The arbitrator concludes ‘that "Even with
the 1992-93 scheduling changes, teaching tinme at Gay renained
bel ow the contract mnimum" The arbitrator finds that the 1983
"Letter of Understandi ng" predates the adoption of the "300
m nut es" |anguage in CBA Article IV, Section E, and was desi gned
to clarify a clause which appeared in prior agreenents between

the parties. Wth respect to the 1985 letter, the arbitrator



distinguiéhes it as an individual grievance settlenment, and notes
that it contains |anguage indicating that the parties would

di scuss the 300-minute mininuminstructional day. The arbitrator
concludes that the District's actions were not inconsistent with
this | anguage.

The arbitrator also concludes that the District had not
violated the other CBA sections cited by the Association in its
grievance. The arbitrator finds that the schedul e changes at
Gray Avenue did not result in unequal preparation tinme for
certain teachers, since teachers were able to "borrow' avail able
time to augnment the provided preparation period.

The arbitrator notes that the Association had alleged an
unl awful unilateral change and "filed an unfair practice charge
against the District with respect to these sane issues.” Wth
regard to the teacher schedul e changes, thé arbitrator concludes
that "the exercise of managenment's authority to make the changes
at issﬁe did not violate the contract as it exists.” 1In a

footnote the arbitrator notes that he:

declines to deternine any unfair |abor
practlce issues in this context, as the
parti es have not agreed to submit them for
determination. This Award is limted solely
to the contract question presented.

The arbitrator reaches the follow ng conclusion in his
opi ni on and awar d:

The grievance is denied. The District did
not violate the Agreenent when it inplenented
a study skills/advisory class during the
1992-93 school year, and made associ at ed
schedul i ng changes.



The ALJ' s Proposed Decision

A hearing pursuant to the unfair practice charge was held

before a PERB ALJ on Decenber 2 and 3, 1993, and February 15,
1994. During the hearing, the District renewed its notion to
defer the matter to the parties' grievance and arbitration
process. The District asserted that the application of the post--
arbitration deferral standard cited by the Board in San Di ego
County O fice of FEducation (1991) PERB Deci sion No. 880

should result in deferral to the arbitrator's opinion and award.
The ALJ, noting that the arbitrator had specifically declined to
determine any unfair |abor practices in his decision, denied the
District's motion. The ALJ took adm nistrative notice of the
arbitrator's opinion and award.

The ALJ issued his proposed decision on June 30, 1994. In
it, the ALJ traces the historical progression of the study hal
period fromits beginnings in the late 1970's to the 1992-93
nodi fi cations which pronpted the filing of the unfair practice
charge. The ALJ also traces the progreséion of the provision
affecting hours found in Article IV, Section E of the parties
CBA, as well as changes in the daily schedule relating to
variations in the teacher instructional day.

The ALJ finds that the change in the tenor of the activity
period, although it increased the teachers' instructiona
m nut es, did not increase their workday beyond the |evel agreed
toin Article IV, Section E of the CBA. The ALJ also finds that

the related changes in the teacher schedule at Gay Avenue did

10



not effectively shorten sonme teachers* preparation periods
because they were able to add other available tinme to achieve the
same | evel of preparation tine. The ALJ concl udes:

. . . there is insufficient evidence upon

which to find that the District violated the

Act, when it (1) changed the tenor of the

"activity" period to that of a quasi-academ c

course, or (2 nodified the 1992-93 schedul e

resulting in a change in the structure of

some teacher preparation periods at G ay
School .

POSI Tl H

The Association filed exceptions to the ALJ's deci sion
asserting that the ALJ incorrectly interpreted the neaning of
Article 1V, Section E of the parties' CBA. The Association al so
all eges that the ALJ incorrectly determ ned that the schedul e
changes at Gray Avenue had not unilaterally altered the
préparation peri ods of certain teachers.

The District responds to the Association's exceptions, and
al so excepts to the ALJ's decision that the matter was not
subject to deferral to the parties' contractual grievance and
arbitration process. The District also requests that the Board
award attorneys' fees to the District in this case, arguing that
the Association's pursuit of this matter after unfavorable
decisions by the arbitrator and the ALJ is "w thout arguable
merit, frivolous, vexatious, dilatory, pursued in bad faith or

ot herwi se an abuse of process.” (Los Angel es Unified_School

District (1993) PERB Decision No. 1013 (Los Angeles).)

The Associ ation responds that this case does not neet the

deferral standard established by the Board in Lake Elsinore. The
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Associ ation notes that the arbitrator had specificélly decl i ned
to decide any unfair practice charge issues which are "better
suited to a PERB hearing." The Association al so opposes the
District's request for attorneys' fees.
DI SCUSSI ON

In cases in which an arbitration award covers a matter at
issue in a conplaint before PERB, a post-arbitration repugnancy
analysis is conducted to determ ne whether the conplaint should
be dism ssed and deferred to the arbitration award. Therefore,
the Association's argunment that this matter is not subject to
deferral under the Board's pre-arbitration deferral standard,

enunci ated in Lake Elsinore, is msplaced.

EERA section 3541.5 states, in pertinent part:

(a) Any enpl oyee, enployee organization, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not do either of the follow ng:

(2) Issue a conplaint against conduct also
prohi bited by the provisions of the agreenent
between the parties until the grievance

machi nery of the agreement, if it exists and
covers the matter at issue, has been
exhausted, either by settlenment or binding
arbitration. However, when the charging
party denonstrates that resort to contract
grievance procedure would be futile,
exhaustion shall not be necessary. The board
shall have discretionary jurisdiction to

revi éw the SettlTenent or arbitration award
reached pursuant to the grievance machi nery
solely Tor the purpose of determ ning whether
It 15 Tepugnant To The purposes of thrs
chapter. ~IT the board finds that the
Settlement or arbitration award is repugnhant
to the purposes of this chapter, it shal
issue a conplaint on the basis of a tinely
filed charge, and hear and decide the case on

12



the merits. Oherwise, it shall dismss the

char ge. :

(Enphasi s added.)
Unl i ke the mandatory jurisdictional requirenent governing pre-
arbitration deferral matters, in a post-arbitration context the
Board's jurisdiction is discretionary and limted solely to a
determ nation of whether the arbitration award is repugnant to
t he purposes of EERA

In Dry_Creek Joint Elenentary_School District (1980) PERB

Order No. Ad-8la (Dy_Creek), the Board adopted the post

arbitration deferral standard enunci ated by the National Labor

Rel ati ons Board (NLRB) in Spielberg Manufacturing_ Conpany (1955)

112 NLRB 1080 [36 LRRM 1152] (Spielberg) and Collyer Insul ated
Wre (1971) 192 NLRB 837 [77 LRRM 1931]. Under this standard,
the Board will exercise its discretionary jurisdiction to dismss
and defer a conplaint to the arbitrator's award if: (1) the
matters raised in the unfair practibe charge were presented to
and considered by the arbitrator; (2) the arbitral proceedi ngs
were fair and regular; (3) all parties to the arbitration
proceedi ngs agreed to be bound by the arbitfal award; and (4) the
award is not repugnant to the purposes of the EERA

In Qin Corporation (1984) 268 NLRB 573 [115 LRRM 1056]
(din Corporation), the NLRB further described its standard for

deferral to an arbitrator's award:

.. . we adopt the follow ng standard for
deferral to arbitration awards. We would
find that an arbitrator has adequately
considered the unfair |abor practice if (1)
the contractual issue is factually parallel
to the unfair | abor practice issue, and (2

13



the arbitrator was presented generally with
the facts relevant to resolving the unfair

| abor practice. [Fn. omtted.] In this
respect, differences, if any, between the
contractual and statutory standards of review
shoul d be wei ghed by the Board as part of its
determ nation under the Spiel berg standards
of whether an award is "clearly repugnant” to
the Act. . . . Unless the award is "pal pably
wong," [Fn. omtted.] i.e., unless the
arbitrator's decision is not susceptible to
an interpretation consistent with the Act, we
will defer. '

The NLRB further stated that it:
. . . would require that the party seeking to
have the Board [NLRB] reject deferral and
consider the nerits of a given case show that
t he above standards for deferral have not
been met. Thus, the party seeking to have
the Board [NLRB] ignore the determ nation of
an arbitrator has the burden of affirmatively
denonstrating the defects in the arbitral
process or award. [Fn. omtted.]

Applying the Dry_Creek post-arbitration deferral standard to
the instant case, the Board concludes that this matter should be
“dismissed and deferred to the arbitrator's award which resulted
fromthe parties' contractual grievance and arbitration process.

First, it is cfear that the matters raised in the unfair
practice charge were presented to and considered by the
arbitrator. In both contexts, the issue involves whether the
District acted properly in changing the nature of the study
hal |l /activity period, and in making related schedul e
nmodi fications for the 1992-93 school year. Furthernore, the
facts considered by the arbitrator in resolving the issue are
identical to those relevant to resolving the unfair practice

char ge.
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| The Association argues that the arbitrator's statenent in a
footnote that he "declines to determ ne any unfair |abor practice
i ssues” should | ead the Board to decide that deferral is not
appropriate in this case. A nere statement by an arbitrator is
not dispositive of the Board's exercise of its jurisdiction under
EERA.  The NLRB dealt with a simlar circunstance in Bay

Shi pbuilding Corp. (1980) 251 NLRB 809 [105 LRRM 1376], in which

it considered deferral to an award by an arbitrator who
'specifically stated that he was not deciding whether the National
Labor Rel ations Act had been violated. Concluding that the
arbitrator's factual findings clearly paralleled those presented
by the unfair |abor practice, the NLRB deferred to the
arbitrator's award irrespective of his statenents. Simlarly in
this case, the arbitrator considered facts identical to those
presented by the unfair practice charge. Therefore, despite the
arbitrator's statenent, the first prong of the test described in

Dry Creek and anplified in Qin Corporation for deferral to

arbitration awards has been met, and the Board concludes that the
arbitrator adequately considered the matters raised in the unfair
| abor practice charge. |

Second, the arbitral proceedings appear to have been fair
and regular, and there is no assertion to the contrary by either

party.
Third, by the terns of the parties’' CBA at Article VIII,

t hey have agreed to be bound by the arbitral award.
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Fourth, and nost inportantly, the Board must deternine
whet her the arbitrator's award is repugnant to the purposes of
t he EERA. Under the standard described in Spielberg and Q.in

Corporation, unless the award is "pal pably wong" and not

susceptible to an interpretation consistent with EERA,.thé Board
will defer to the arbitrator's award. Furthernore, the Board has
stated that "The possibility that this Board may have reached a
different conclusion in interpreting the parties' agreenent and

t he evidence does not render the award unreasonabl e or

repugnant.” (Los Angeles Unified School District (1982) PERB

Decision No. 218.) In this case, the Board finds nothing. in the
arbitrator's award suggesting that it is repugnant to the

pur poses of EERA. Additionally, the party seeking to have the
Board reject deferral, the Association, has not offered any
argunent that would lead to the conclusion that it is. (din

- Corporation.) Accordingly, the Board concludes that the

arbitrator's award is not repugnant to the purposes of EERA, and
the Board' s standard for-dismssing and deferring to that award

. has been met.

Finally, the conplaint issued as a result of the unfair
practice charge in this case alleges that the District's conduct
vi ol at ed EERA section 3543.5(a), (b) and (c), involving the:
rights of both individual enployees and the exclusive
representative/ enpl oyee organi zation. |In a post-arbitration case
ih which multiple violations were all eged based on the enpl oyer's

conduct, San Diego County office of Education, supra. PERB
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Deci sion No. 880, the Board reviewed the arbitrator's award and
deternined that the al | eged viol ati on of enployee ofganization
rights had not been raised before or decided by the arbitrator.
Accordingly, while the Board applied a post-arbitration deferral
analysis to the alleged violation of individual enployee rights,
it concluded that a pre-arbitration deferral analysis under Lake
El sinore nmust be applied to the alleged violation of enployee
organi zation rights.

In a post-arbitration context, the Board declines to
continue the practice of applying dual jurisdictional standards
based on the section of the statute alleged to have been
violated, as was done in San Diego. Once an arbitration award
‘has been issued, the Board applies the post-arbitration deferra
standard it adopted in Dry_Creek. Under that standard, the Board
defernines if the contractual issue and the unfair practice issue

are factually parallel, and whether the arbitrator was presented

with the facts which are relevant to resol ving the unfair
practice. Any di fferences between the contractual and statutory
standards of review are eval uated to.deternine if the
arbitrator's award is clearly repugnant to the pur poses of EERA.
In a post-arbitration éontext, the Board's discretionary
jurisdiction is limted solely to a repugnancy review of the

arbitration award. This precludes the application of the Lake

El sinore mandatory jurisdictional standard which governs pre-

arbitration deferral matters.
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Accordingly, the Board hereby overrules San Diego and its
progeny to the extent that they conclude that the Board may apply
dual jurisdictional standards in a post-arbitration context.

Attorney_Fees

The Board does not find the Association's appeal of the
ALJ' s proposed decision to be "w thout arguable nerit, frivolous,

vexatious, dilatory, pursued in bad faith or otherw se an abuse

of the process.” (Los Angeles.) Accordingly, the District's
request that PERB award attorneys' fees and costs is hereby
deni ed.

CONCLUSI ON

The Board finds that the arbitrator's award is not repugnant
to the purposes of EERA and, therefore, dismsses and defers the
matter to the arbitrator's award.

ORDER
The conplaint and unfair practiée charge in Case

No. S-CE-1519 are hereby DI SM SSED

Chair Blair joined in the Decision.

Menmber Garcia's concurrence and di ssent begins on page 19.
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GARCI A, Menmber, concurring and dissenting: | concur in the
result that the Yuba Gty Unified School District (District) did
not commt an unfair |abor practice. The District's unilateral
exercise of contractual rights was consistent with the terns of
the coll ective bargai ning agreenent (CBA) between the parties.

Due to a continuing msinterpretation of Lake Elsinore
School District (1987) PERB Decision No. 646 (Lake Elsinore) and

t he paraphrase "arguably prohibited,” Public Enploynment Rel ations
Board (PERB or Board) agents fail to properly analyze and defer
di sputes that are covered by contracts and subject to a grievance
agreenment. The error was repeated in this case when a conpl ai nt
i ssued charging the District with violations of the Educational
Enpl oynent Rel ati ons Act (EERA) section 3543.5(a), (b) and (c) ;
in essence the District was charged with an unlawful unilateral
change to a past practice. |In the Board agent's view, the CBA
between the parties did not "arguably prohibit" the issues raised
by the Yuba Gty Unified Education Association, CTA/ NEA
(Associ ation).
I n anal yzing the dispute, the Board agent properly referred

to Lake Elsinore for guidance, which held that:

[ EERA section 3541.5] is intended to operate
as a jurisdictional Iimtation . . . where
the matter is covered by the parties’

gri evance procedures and bi ndi ng
arbitration. . . . [ld. p. 25;

enphasi s added. ]

That unani nobus opi nion also states that:
the Legislature plainly expressed that

t he parties' contractual procedures for
binding arbitration, if covering the matter
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at issue, precludes this Board' s exercise of
jurisdiction. (Ld.. p. 31; enphasis added.)

The opinion goes on to state that:

. section 3541.5(a) precludes this
Board' s exercise of jurisdiction where the
di sputed issue is covered by the parties’
contractual grievance-arbitration
procedures. ..

(Enphasi s added.)

Nowhere in Lake Flsinore does the paraphrase "arguably
prohi bited" appear; its neaning is found by reading two other
cases® which conclude that where the subject matter in dispute is’
susceptible of an interpretation that it is covered by the
parties' contract, the dispute should be deferred until the
grievance process is exhausted. That policy will defer nost
di sputes and where coverage renmains questionable, Riverside
states that doubts should be resolved in favor of coverage.

My anal ysis shows that on July 31, 1992, the Association
filed a grievance claimng that the District's unilateral change

in policy violated the CBA provisions. The parties did

eventually go to arbitration, so they nust have presuned the
i ssue was covered by the contract.
During arbitration, the Association stated the issue as
fol | ows: |
Did the District violate the Collective
Bar gai ni ng Agreement and established practice
when it unilaterally changed the teaching

schedul e at the Gray Avenue School for the
1992-93 school year? |If so, what should be

'1'ngl ewood Unified School District (1990) PERB Deci sion
No. 821 and Riversjide Communjiy_College District (1992) PERB
Order No. Ad-229 (Riverside).
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the appropriate renmedy? (Arbitrator's
Qpi ni on and Award, p. 2.)

The District stated the issue as foll ows:
Did the District violate the follow ng
provi sions of the parties' Collective
Bar gai ni ng Agreenent: Article IV, Section E
Article VI, Sections Aand D; Article XV,
Sections Aand C, Article IX; Article X
Article XIX; Article XXI, and Appendi x A when
the study hall/study skills period at G ay
Avenue Internediate School was refocussed as
a study skills advisory period for the 1992-
93 school year? (1d.)

The arbitrator found that the issue should be framed as

foll ows:
Did the District violate the Collective
Bar gai ni ng Agreenent during the 1992-93
school year by inplenenting a study
skil |l s/advisory program during a designated
period at the G ay Avenue M ddle School? If
so, what should be the appropriate renmedy?
(ID., P. 3)

The Arbitrator's Award concluded that the District had a
contractual right to make the change. The PERB adm nistrative
[ aw judge (ALJ) considered only whether section 3543.5(c) was
violated by the District's.unilateral change in policy. During
the hearing, both parties argued over the interpretation of the
contract before the ALJ and, based on his interpretation of the
contract, the ALJ found the District had a contractual right to
change its policy.

It is apparent that only the Board agent, through subjective
anal ysis, was of the opinion that the contract did not cover the
di spute. The record confirns the District's position that the

matter should have been deferred early on. The District was put
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to unnecessary expense, not because the Association was vexati ous
and frivol ous, but because PERB inproperly applied its
jurisdictional statutes.

After the arbitrator's award cane into being, PERB s
jurisdiction was |imted to a repugnancy review of the award
based on the contractual issues decided by the arbitrator. The
| aw does not pernmit review for any other purpose.? However, the
maj ority opinion uses a repugnancy review to attenpt to adopt a
deferral policy, based on collateral estoppel, through this
deci sion rather than pursue a rul emaking under the California
Adni ni strative Procedure Act (APA).3 The adoption w il be
invalid because it is contrary to the statutory rights of parties
and is repugnant to the APA which specifies the process State
agencies nust follow to adopt regul ations and policies which
affect the public. The essence of the ngjority opinion is not a

gquasi-judicial interpretation of law, it is an invalid form of

’EERA section 3541.5(a)(2) provides, in pertinent part,
t hat :

The board shall have discretionary
jurisdiction to review the settlenent or
arbitration award reached pursuant to the
grievance machinery solely for the purpose of
determ ning whether it is repugnant to the
pur poses of this chapter. |If the board finds
that the settlenent or arbitration award is
repugnant to the purposes of this chapter, it
shall issue a conplaint on the basis of a
timely filed charge, and hear and deci de the
case on the merits. Oherw se, it shal

di sm ss the charge.

3The Administrative Procedure Act is codified at Gover nment
Code section 11345 et seq.
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rul emaki ng that seeks to adopt a policy that states when PERB
wi Il surrender its decision-nmaking responsibilities to an
arbitrator's award. Furthernore, it is error to enploy the
di scretionary repugnancy jurisdiction granted to PERB under EERA
section 3541.5(a)(2) to establish this change in policy; the
issue of an unfair |abor practice conmtted agai nst the enpl oyee
organi zation was not part of the arbitrator's award and cannot be
the subject of a repugnhancy review.

The foundation that underlies this attenpted change in
policy is defective because it fails to recognize that the
Nati onal Labor Relations Board (N.RB) decision in 0lin Corp.
(1984) 268 NLRB 573 [115 LRRM 1056] (Qdin) is supported by the
NLRB's far greater jurisdictional discretion, which springs from
the broad regulatory and quasi-judicial authority conféerred on

the NLRB through federal law.* PERB, by contrast, is a quasi-

“See, e.g., NLRBv. Reliance Fuel Ol Corp. (1963) 371 U.S.
224 [52 LRRM 2046], in which the Suprene Court stated that
"Congress intended to and did vest in the Board the fullest
jurisdictional breadth constitutionally perm ssible under the
Commerce C ause."

Additionally, 29 U S.C, section 156(b) of the Labor
Managenent Rel ations Act gives the Board quasi-|legislative
power to:

. . . make, amend, and rescind . . . such
rules and regul ations as may be necessary to
carry out the provisions of this Act.

Furthernmore, 29 U S.C, section 164(c)(1) provides that:

The Board, in its discretion, may, by rule of
deci sion or by published rul es adopted
pursuant to the Adm nistrative Procedure Act,
decline to assert jurisdiction over any |abor
di spute involving any class or category of
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judicial agency w thout delegated quasi-|egislative powers that
go beyond devel opi ng regul ati ons necessary and useful to manage
its workload efficiently. It cannot adopt rules that inpair the
statutory rights granted to the parties it regulates. EERA gives
enpl oyee organi zations specific rights and access to PERB that
cannot be taken away w t hout expreés wai ver . °

Also, the majority fails to acknow edge that the Qin
decision is a rulemaking escape fromdecisions of the federa
courts which require a showing that an arbitrator "clearly
deci ded" unfair Iabof practice issues based on statutes before
the NLRB is authorized to defer to the arbitrator's award. NLRB
Menber Zimmerman's dissent in Qin provides a thorough discussion
of federal |aw on NLRB deferral policy and is a prinmer on why
PERB's policy to recognize arbitrators' awards as a form of
col l ateral estoppel should be devel oped through a rul emaki ng
pr ocess.

Qin stands for the proposition that an arbitrator has
adequately considered an unfair |abor practice issue if the
contractual issue is "factually parallel” to the unfair |abor

practice issue and the arbitrator was presented "generally with

enpl oyers, where, in the opinion of the
Board, the effect of such |abor dispute on
comerce is not sufficiently substantia
to warrant the exercise of its jurisdiction.

®The Board has held that in order for a waiver of a
statutory right to be found, the party urging waiver nust prove
it by either clear and unm stakabl e |anguage in the CBA or
denonstrabl e behavi or anobunting to a waiver of the right. (See
Sola;o County _Community _Colleqge District (1982) PERB Decision No,,
2109.
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facts relevant” to resolving the unfair |abor practice issue.
Stripped of the verbiage, it is apparent a frustrated ngjority on
the NLRB adopted a highly subjective and fuzzy criteria to
determ ne when an unfair |abor practice was "clearly deci ded" by
an arbitrator. In the case at bar, it is clear that the
arbitrator specifically declined to consider unfair |abor
practice issues;® the independent statutory right of enployee
organi zations to file charges and pursue conplaints was not an
i ssue considered by the arbitrator or the ALJ. |

Beéause of the NLRB' s greater jurisdictional discretion,
unhi ndered by California's APA, the Q.in policy survives although
it isviewed as illegal in the Eleventh Crcuit (see, e.g.
Taylor v. NLRB (1986) 786 F.2d 1516 [122 LRRM 2084]) and appears
i nconsistent with federal court decisions in other circuits (see

e.g., NLRB v. Ceneral Warehouse Corp. (3rd Cr. 1981) 643 F. 2d

965 [106 LRRM 2729]; Stephenson v. NLRB (9th Cr. 1977) 550 F. 2d

535 [94 LRRM 3224]; Banyard v. NLRB et al. (D.C Cir. 1974) 505

F.2d 342 [87 LRRM 2001]).
The majority would abdicate PERB's responsibility to

consider unfair |abor practice charges brought by enpl oyee

organi zations and declines to follow San_Di ego County O fice of

°See Arbitrator's Opinion and Award at fn. 30, p. 25, which
states that:

The Arbitrator specifically declines to
determ ne any unfair |abor practice issues in
this context, as the parties have not agreed
to submt themfor determnation. This Award
is limted solely to the contract question

pr esent ed.
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Education (1991) PERB Decision No. 880 (San Di ego), which
preserved a forum for the prosecution of independent statutory-
rights. There exists no statutory support or authority for this
position.

The invalidity of the position is shown by forner PERB
Chai rperson Hesse's concurrence in San D ego, which explains
PERB' s duty and gives sone direction as to alternative neans of
achi eving judicial econony. The judicial econony goal of Ain is
| audabl e and PERB shoul d pursue it through a |egal rulemaking
process that adopts clearer standards of deference to an
arbitrator's award while protecting the statutory rights of

enpl oyee organi zations.
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